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| concur with themgority opinion’ scondusionthat thecircuit court did not err inrefusing
to giveacompardive negligenceindruction to thejury. Also, having examined therecordinitstotdity, |
bdievethat gopdlant St. Mary’ sHospitd was nat entitled to anew trid on the bass of asingle comment

by appellee’s counsel during closing argument.

During appdleg sinitid closng argument, counsd indicated that “if Brian Rowewasa
horse, | could comein hereand say, Well, that horse' sleg’ sworth—a Kentucky Derby winner, millions
and millionsof dallars. Y ouwouldn’'t have any problem. Thisyoung maniscertainly worth asmuch as

ahorse.”

Appdlant did not contemporaneoudy object to thissatement. My dissenting colleagues
suggest that thegppd lant’ scounsd did not need to contemporaneoudy object, conduding that of theWest
VirginiaTrid Court Rule23.04(b) “ disfavorsobjectionsby counsd during closing arguments.” Lacyv.
CSX Transp. Inc., 205 W. Va 630, 639, 520 S.E.2d 418, 427 (1999). | must point out at the outset
that in Lacy the chdlenging party had previoudy objected by way of amotionin limine, and the Court

merely indicated that in such context a contemporaneous objection was unnecessary and, asaresult,



disfavored under Rule 23.04(b). The Court in Lacy by no means suggested or implied that the

|ongstanding requirement of a.contemporaneousobjectionwasabrogated by adoption of Rule23.04(b).

Appdlant arguesthat it could not fairly object to gppeleg sargument without drawing it
unduedtention. Theproblemwiththispogtion isthat therecord showsthat gppdlant’ scounsd wasready,
willing, and ableto contemporaneoudy object to other commentsmeade by appdleg scounsd. Therecord
reflects that, subsequent to appellee’ s racehorse analogy, the following occurred in front of the jury:

Mr. Levine: Ladies and Gentlemen of the Jury, this case cries out for

judice. It criesout for judicefor two reasons. One, becausehe deserves

it. And the other becausewe, asasociety, need for you to tell hospitas

youcan't neglectus. Youcan't put commercidson TV and say “Weare

a healing place.”

Mr. Farrell: Objection, your Honor.

Inthisinstance, gppellant’ scounsd properly interrupted “ argument by opposing counsd! . . . [aswas]
necessary to bring to the court’ sattention objection to any Satement to thejury made by opposing counsd

and to obtain aruling on such objection.” W. Va. Trial Ct. R. 23.04(b).

Furthermore, whiletherecord suggeststhat gppellant’ scounsd made someobjectionto
theracehorse and ogy to thedircuit court before beginning hisown dosing argument, we do not know the

substance of thisargument. Moreimportantly, we do not know what relief—f any—that appellant

sought.



My dissenting colleagues suggest that “ defense counsal approached the bench and
motioned foramigtrial.” | do not believetherecord supportsthisinterpretation of therecord. Instead, |
believetherecord showsthat gppdlant’ scounsd waited until after thejury wasddiberating beforesaeking
relief—and then, instead of attempting to cure the error, sought the ultimate sanction of amidrid. The
record, and the dissenting opinion, showsthe following discusson occurred efter thejury retired to begin
its deliberations:

TheCourt: ... Mr. Farrdl, you madean objection at the concluson of the
opening part of Mr. Leving sclosing argument. Doyou—I will datethat
that was done after the comment. Of course, thecomments areaway's
made before you can object, but it was made at the closing of his
argument and not at the time of the comments.

Do you have any motions or thingsto say in that regard?

Mr. Farrel: Yes, your Honor. | would like to place on the record my
objection that at the conclusion of thefirg haf of Mr. Leviné sclosing
argument, | gpproached the Court and informed the Court thet | objected
to Mr. Levin€ sargument concerning urging to jury to award damages
based upon hiscomparison of what aKentucky Derby winning horseand
the horse's leg would be worth. . . .

Usngtheanaogy of aKentucky Derby winning horse, thet if it
had adamaged |eg would beworth millions, and urging thejury to awvard
totheplantiff inthiscaselikewise Webdievetha isreversbleeror and
| want to preserve my objection for it.

The record then shows the following discussion occurred:
The Court: Mr. Levine, what do you have to say?
Mr. Levine | don't think—if it cameout that way, | didn't meanitto. But
| think that the cure would have been to object at thetimeit wasmade

andtohaveacurdiveingruction. | think Mr. Farrdl—and hedid object
during part of the argument. | don’t think | said it that way. . . .



TheCourt: Well, becauseof prior caselaw inthisstate with aKentucky

Derby winner or horseraceisusad, it isthe prime example they used for

improper argument . . . by useof aformula. | notedit . . . | don't know

that it gpproached animproper comparison, but at least enoughtoraise

an eyebrow and takethemotion. | don’t know how to cureit except to

say disregard it, which brings attention to it.
It gppearsthat, at thispoint, counsd for gopdlant first madeamoation for rdief—and instead of asking for
acurative instruction, asked for amistrial:

Mr. Farrdl: Y our Honor, & thistimewewould movefor amistrid based
upon improper argument.

The Court: Do you want me to declare amistrial ?
Mr. Farrell: Y es, your Honor.

The Court: Motion denied. May be renewed. But it’s denied.

Our cas=law makesit clear that aparty’ sfaillureto make atimely objection to improper
dosng argument, and to seek acurativeingruction, walvesthe party’ sright to raise the question on gppedl.
We stated in syllabus point six of Yuncke v. Welker, 128 W. Va. 299, 36 S.E.2d 410 (1945), that:

Falureto maketimely and proper objection to remarks of counsd

madein the presence of thejury, during thetrid of acase, conditutesa

waiver of theright to raise the question theregfter either inthetria court

or in the appellate court.
Accord, syl. pt. 2, Satev. Adkins, 209 W. Va. 212, 544 S.E.2d 914 (2001) (per curiam); syl. pt. 3,
Finley v. Norfolk & Western Ry. Co., 208 W. Va. 276, 540 S.E.2d 144 (1999) (per curiam); syl.

pt. 1, Satev. Garrett, 195 W. Va. 630, 466 S.E.2d 481 (1995); syl. pt. 5, Tennant v. Marion



Health Care Foundation, Inc., 194 W. Va. 97, 459 S.E.2d 374 (1995). Similarly, we stated in
gyllabus point six of McCullough v. Clark, 88 W. Va. 22, 106 S.E. 61 (1921):
Thiscourt will not consder errors predicated upon the abuse of
counsd of theprivilegeof argument, unlessit gppearsthat thecomplaining
party asked for and wasrefusad anindruction to thejury to disregard the
improper remarks, and duly excepted to such refusal.
Accord, Finley v. Norfolk & Western Ry. Co., 208 W. Va. 276, 282, 540 S.E.2d 144, 150 (1999)
(per curiam); syl. pt. 4, Skibo v. Shamrock Co., Ltd., 202 W. Va. 361, 504 S.E.2d 188 (1998) (per
curiam); syl. pt. 10, Pasgualev. Ohio Power Co., 187 W. Va. 292, 418 S.E.2d 738 (1992). Our
gatement in Lacy v. CSX Transportation, Inc., supra—that objections during closng argumentsare

“disfavored” where the challenging party has already sought and obtained arulinginlimineonan

anticipated line of argument—did nothing to alter these requirements.

Appdlant could have made atimely objection to gppelle€ sclosing argument, aswas
goparent by gopdlant’ slone objection to another comment madea trid. Appdlant chosetowait until after
aopdleecompleted hisinitid dosing, and then gppearsto have only madean objection. Appdlant did not
seek anindruction to the jury to disregard the remark—ingtead, the record may be reed to suggest thet

appellant waited until after the jury retired to deliberate to ask the circuit court for amistrial.

Onthisrecord, the mgority properly refused to examine theeffect thisremark by

appellee’ s counsel may have had upon the jury’s deliberations.



My dissenting colleagues statethat appel lee’ sracehorse anal ogy “without question,
influenced thejury to return averdict for the plaintiff in theamount of $380,186.00.” | bievethat, without
an underganding of gppeleg sinjuries, thissatement unfairly ignoresthe evidence of gppelleg sinjuries.
Therecord firmly supportsgppdles sverdict. Appdleswasadmitted to theemergency room of appd lant
S. Mary’ sHospitd, and misdiagnosed withagprain to hisknee. For two and ahdf hours, nursescould
not find apulsein gopeleg sleg—yet he was rdeased to go home. Thenext day, appedlee was admitted
totheemergency room of Cabd | Huntington Hospitd, and diagnosed ashaving alacerationto an artery

in hisknee. Within three hours, he was in surgery to repair the artery.

Appdleewashospitaized for 35 days, and I eft with messve scarring, nerve damege, adiff
ankle, afoot that hedrags, aneed for leg bracesfor therest of hislife. Becausetheleg bracesforcehim
towalk crooked, heisthrown off balance—and hisback isnow in congant pain. Hecan't walk properly,
he can't degp because of the pain and difficulty maintaining acomfortable posture, hecan't run, hecan't

play sports. He can't even carry hisyoung children up the sairs because he cannot maintain his balance.

| believethejury in theinstant case was properly entrusted to determine the value of

aopdled sleg. Evenremoving appdles sdodng argument from the equiation, the record amply supports

the jury’s verdict.

| therefore respectfully concur with the magority’ s opinion.



